
101 

Office of Inspector General, HUD § 2004.26 

(2) A copy of the complaint or equiva-
lent document setting forth the asser-
tions in the case and any other plead-
ing or document sufficient to show rel-
evance; 

(3) A list of categories of records 
sought, a detailed description of how 
the information sought is relevant to 
the issues in the legal proceeding, and 
a specific description of the substance 
of the testimony or records sought; 

(4) A statement as to how the need 
for the information outweighs the need 
to maintain any confidentiality of the 
information and outweighs the burden 
on OIG to produce the records or pro-
vide testimony; 

(5) A statement indicating that the 
information sought is not available 
from another source, from other per-
sons or entities, or from the testimony 
of someone other than an OIG em-
ployee, such as a retained expert; 

(6) If testimony is requested, the in-
tended use of the testimony, a general 
summary of the desired testimony, and 
a showing that no document could be 
provided and used in lieu of testimony; 

(7) A description of all prior deci-
sions, orders, or pending motions in the 
case that bear upon the relevance of 
the requested records or testimony; 

(8) The name, address, and telephone 
number of counsel to each party in the 
case; and 

(9) An estimate of the amount of 
time that the requester and other par-
ties will require with each OIG em-
ployee for time spent by the employee 
to prepare for testimony, in travel, and 
for attendance in the legal proceeding. 

(c) The OIG reserves the right to re-
quire additional information to com-
plete your request where appropriate. 

(d) Your request should be submitted 
at least 30 days before the date that 
records or testimony are required. Re-
quests submitted less than 30 days be-
fore records or testimony are required 
must be accompanied by a written ex-
planation stating the reasons for the 
late request and the reasons for expe-
dited processing. 

(e) Failure to cooperate in good faith 
to enable the Counsel to make an in-
formed decision may serve as the basis 
for a determination not to comply with 
your request. 

§ 2004.23 Service of subpoenas or re-
quests. 

Subpoenas or requests for official 
records or information or testimony 
must be served on the Counsel to the 
Inspector General, Office of Inspector 
General, U.S. Department of Housing 
and Urban Development, 451 Seventh 
Street, SW, Room 8260, Washington, DC 
20410–4500. 

§ 2004.24 Processing demands or re-
quests. 

(a) After service of a demand or re-
quest to testify, the Counsel will re-
view the demand or request and, in ac-
cordance with the provisions of this 
subpart, determine whether, or under 
what conditions, to authorize the em-
ployee to testify on matters relating to 
official information and/or to produce 
official records and information. 

(b) The OIG will process requests in 
the order in which they are received. 
Absent exigent or unusual cir-
cumstances, OIG will respond within 30 
days from the date that we receive all 
information necessary to the evalua-
tion of the demand or request. The 
time for response will depend upon the 
scope of the request. 

(c) The Counsel may grant a waiver 
of any procedure described in this sub-
part where a waiver is considered nec-
essary to promote a significant inter-
est of OIG, HUD, and the United 
States, or for other good cause. 

§ 2004.25 Final determination. 
The Counsel makes the final deter-

mination on demands and requests to 
employees for production of official 
records and information or testimony. 
All final determinations are within the 
sole discretion of the Counsel. The 
Counsel will notify the requester of the 
final determination, the reasons for the 
grant or denial of the demand or re-
quest, and any conditions that the 
Counsel may impose on the release of 
records or information, or on the testi-
mony of an OIG employee. 

§ 2004.26 Restrictions that apply to tes-
timony. 

(a) The Counsel may impose condi-
tions or restrictions on the testimony 
of OIG employees including, for exam-
ple, limiting the areas of testimony or 
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requiring the requester and other par-
ties to the legal proceeding to agree 
that the transcript of the testimony 
will be kept under seal or will only be 
used or made available in the par-
ticular legal proceeding for which tes-
timony was requested. The Counsel 
may also require a copy of the tran-
script of testimony at the requester’s 
expense. 

(b) The OIG may offer the employee’s 
written declaration in lieu of testi-
mony. 

(c) If authorized to testify pursuant 
to this part, an employee may testify 
as to facts within his or her personal 
knowledge, but, unless specifically au-
thorized to do so by the Counsel, the 
employee shall not: 

(1) Disclose confidential or privileged 
information; 

(2) Testify as to facts when the Coun-
sel determines such testimony would 
not be in the best interest of OIG, HUD 
and the United States; or 

(3) Testify as an expert or opinion 
witness with regard to any matter aris-
ing out of the employee’s official du-
ties or the functions of OIG. This provi-
sion does not apply to requests from 
the United States for expert or opinion 
testimony. 

§ 2004.27 Restrictions that apply to re-
leased records. 

(a) The Counsel may impose condi-
tions or restrictions on the release of 
official records and information, in-
cluding the requirement that parties to 
the proceeding obtain a protective 
order or execute a confidentiality 
agreement to limit access and any fur-
ther disclosure. The terms of the pro-
tective order or of a confidentiality 
agreement must be acceptable to the 
Counsel. In cases where protective or-
ders or confidentiality agreements 
have already been executed, OIG may 
condition the release of official records 
and information on an amendment to 
the existing protective order or con-
fidentiality agreement. 

(b) If the Counsel so determines, 
original OIG records may be presented 
for examination in response to a de-
mand or request, but they are not to be 
presented as evidence or otherwise used 
in a manner by which they could lose 
their identity as official OIG records, 

nor are they to be marked or altered. 
In lieu of the original records, certified 
copies will be presented for evidentiary 
purposes. 

§ 2004.28 Procedure in the event of an 
adverse ruling. 

If the Counsel declines to approve a 
demand for records or testimony and 
the court or other authority rules that 
the demand must be complied with ir-
respective of the instructions from the 
OIG not to produce the material or dis-
close the information sought, the em-
ployee or former employee upon whom 
the demand has been made shall re-
spectfully decline to comply with the 
demand, citing United States ex rel. 
Touhy v. Ragen, 340 U.S. 462. 

§ 2004.29 Fees. 

(a) Generally. The Counsel may condi-
tion the production of records or ap-
pearance for testimony upon advance 
payment of a reasonable estimate of 
the costs to OIG. 

(b) Fees for records. Fees for producing 
records will include fees for searching, 
reviewing, and duplicating records, 
costs of attorney time spent in review-
ing the demand or request, and ex-
penses generated by materials and 
equipment used to search for, produce, 
and copy the responsive information. 
Costs for employee time will be cal-
culated on the basis of the hourly pay 
of the employee (including all pay, al-
lowance, and benefits). Fees for dupli-
cation will be the same as those 
charged by OIG in its Freedom of Infor-
mation Act Regulations at 24 CFR part 
2002. 

(c) Witness fees. Fees for attendance 
by a witness will include fees, expenses, 
and allowances prescribed by the 
court’s rules. If no such fees are pre-
scribed, witness fees will be determined 
based upon the rule of the federal dis-
trict court closest to the location 
where the witness will appear. Such 
fees will include cost of time spent by 
the witness to prepare for testimony, 
in travel, and for attendance in the 
legal proceeding. 

(d) Payment of fees. You must pay any 
applicable witness fees for current OIG 
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